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STATESHENE OF QUSSTIONS PRESENTED 


1. The question is whcthcr the Court of 
appeals dDelow should have reverscd the judgment 
of the trial court in a Domestic Relations mattor 
where the conéuct of the trial judge “left much to 
be eesirca™ and did not receive its approval. 


2. ‘nother question is whether the best 
interests of the child hercin were properly 
determined when the trial judge was so incensed 
that he wanted to "do something" to the child's 


mother. 


3. & third question is whether in an 
action for divorce it was proper for the trial 
judge to deny attorney's fees to the wife because 
he was so incensed that he wanted to "do something" 


to her. 
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JURISDICTIONAL STATEMENT 
This action began in the Domestic Relations 
Branch of the District of Columbia Court of Gen- 


eral Sessions. Appellee initiated the action by 


filing a comolsint for custody (Complaint 172). 


Appellsnt answered (Answer 17S) and filed a counter- 
complsint for legal separation on ground of cruelty 
eplaint 182). Appellee answered ang attacked the 
jurisdiction of the court (Answer 202). 
The trial court had jurisdiction under Title 
11, Section 762 and Title 16, Section 410 of the 
District of Columbia Code. Judgment was entered 


denying appellant's prayer for limited divorce and 


f£ the child to appellee (Judg- 


Dis trict of Columbia Court of Appeals. That court 
had jurisdiction under Title 11, Section 767 of the 
Dis trict of Columbia Code. 

The court below affir med the trial court 
after which appellantmoved for a rehearing. Upon 
Genial, appellant moved this Court for leave to 
file a petition for allowance of appeal without prce- 
payment ef costs. This motion was granted and this 
appeal wa s allowed. This Court has jurisdiction 
under Title 11, Section 773 of the District of 


Columbia Code. 


STATEMENT OF THE CASE 
A. History 

The partics wore marricd on August 29, 1960 
in Laurcl, Maryland (Tr 5, Complaint 182) w hen 
appellant was fifteen and pregnant (Tr 130). She 
had a frail leg (Tr 117). The baby, a daughtcr, 
was born April 8, 1961 (Tr 16, Complaint 182). 
Appellee was in his tcens. 

They were scparatcd in July 1962 because of 
appellee's crucltics to appellant consisting of 
Slapping and kicking her and criticizing hcr for 
the way she dressed (Tr 6, 7, Complaint 183). 
Appellant took refuge with her sistcr, Mrs. Merle 
Godbold, w ho livcd in Adclphi, Maryland (Tr 23, 
Complaint 183 ). 

The marriage was resumed in Scptcmber, 1962. 
Appcllcc promised not to hit appellant any more and 
it was belicvced to be best for the baby. Not long 


afte r the reconciliation, the situation bccamc 


what it was before and they fought constantly (Tr 


112-113, 116-117, 119, 145). Appellee continucd to 
strike appcliant (Tr 7, 9, 18, 19, 21). He kicked 
her out of bed once w hen she was sick (Tr 11, 144). 
Each alleged that the other stayed out late at 
night. Onemorning w hen appellee came in about 
four o'clock he struck appellant on the legs with a 
wire because she had put the night lock on (Tr 9, 
Complaint 183). 


The baby was nervous and would cry when they 
fought. Appellant alleged that appellee abused the 
baby (Tr 9). He got mad beca use she wanted to 
play and he jerked the baby's arm out of joint (Tr 
10, 19, 38, 39, Complaint 1835). Appellant left the 


seconc time when she couldn't stand his brutality 


any longer (Tr 11, 14, 18, 22, Complaint 183). She 


sould not heve left had appellee treated her proper- 
ly as a wife and saa eee to slapping her (Tr 42). 

&ppellant took the baby and stayed away from 
home on the night of March 13, 1963 and returned the 
following dey with her sister, Mrs. Godbold, who 
assisted her in removing her things from the apart- 
ment (Tr 13, 14). Appellant and appellee shoved 
each other around that day. Then appellee told her 
to take her clothes and get out because he did not 
want her anyhow (Tr 14, 15). 

Subsequently, on April 1, 1963 appellee 
filed a complaint for custody (Complaint 172). 

Appellant answered (Answor, 179) and filed 
a counter-compleint for legal separation on grounds 
of cruelty in which she alleged cruelty to herself 
and the baby (Counter-complaint 182, 183). 

Custody pendente lite was ewardod to appel- 
lant and appellce dismissed his complaint for cus- 
tody (Order 204,205). 

&ppellee contended that his misconduct had 


-3- 


been condoned by appollant's return to him in 
Scptember, 1962, and he a ttacked the jurisdiction 
of the court (Answer 202). 


At pro-trial, appellee did not renow his 


interes t in custod y and ho still attacked the 
jurisdiction of the court. Tho partics agreed to 
exchange names of witnesses. Appellce feiled to do 
so, however, and appellant had no knowledge of the 
witnesses to be called by him until the morning of 
the trial. 

Here the case rested until trial date on May 
26, 1964. 

Appellant retaincd custody of the child who 
was cared for by her sistcr, Mrs. Godbold, in Mery- 
land, while appellant w orked to pay for such care. 
On week ends appellant w ould teke the child and 
then return the child to Mrs. Godbold on Sunday 
evening. 4“ppellee had the child on Saturdays. 
This arrangemont continucd until approximatoly 
Christmas, 1965, w hen appellant kept the child 
in her home to resolve the controversy of juris- 
aiction (Tr 47). 

Not long aftcr appcllant icft appellant in 
March, 1963, she dcgan secinganother man. She 
became pregnant and in Scptomber 1965 she began 
living w ith him in an cfficicncy apartment: at 509 
Sixth Stroct, N. W. This child was born February 9, 
1964. | 
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attitude Towerd Appellant And Her Sis ter 
the trisl got under way it became extreme- 

ly difficult to continue a line of interrogation 
without excessive interruptions by the court. The 
court wes abusive. When appellant testified that 
appellee had kicked her out of bed one night the 
judge ssked if he kicked in her behind. (Tr 11). 

Eis tone and manner reflected disspproval of the 
neighborhood where she lived as heinguired, "Just 
Tight over here?" (Tr 25). 

On cress ex amination an attempt was mede to 
show thet appellant wes keeping company with the 
second man before leaving cppellent and when that 
failed the court interrupted with, "Well, you did 
get to love him, didn't you?" Again he interrupted 
to ask,"When you get in bed, do you w ear night 
clothes or do you just go to bed naked?" He con- 
sistently pronounced the w ord "nekked" (Tr 35). 
Although eppellant te stified that ti apertment had a 
separate bathroom the judge wes not convinced end 
concluded that the man stood in the room naked. When 


appellant informed him otherwise he replied, "I 


thought you said you only had one room." And, "You 


live your whole life in this one whole room?" When 
appellant answered, "Yes, sir", he asked, "Inter- 


course and eve rything else?" (Tr 36). Again the 


court interrupted the examination as follows: 


"THE COURT: You like to sleep with this 
fellow Sutton better than you do with 
him? (meaning the husband). 


"THE WITNESS: At the time I wasn't going with 
him when he was asking me to come back. 


"THE COURT: I know, but I say now you like 
to sleep with this fcllow Sutton better 
than you like to slecp with your husband, 
huh? 


"THE WITNESS: If you want to put it thet way, 
yes. 


"THE COURT: Well, I don't want to put it that 
way. I want to know how you fecl about it.” 
(Tr 37- 38) 


"THE COURT: Well, what do you say to your 
daughter about sleeping with him? — 


"THE WITNESS: What do you mean? 
“THE COURT: Well, don’t your daughtcr ~ wonder 
why you and he are slecping in the same bed 
together? 
"?HE WITNESS: She's only three . .,.. It's just 
like she would sta rt wondcring why Gene and I 
slept together if we were still together" 
(Tr 38). 

He became increasingly abusive , as indicated by the 


following: 


"THE COURT: Well, how does the child figura 
out he's (sic) got two fathers? 


THE WITNESS: I don't know. 

"THE COURT: You don't care, do you? 
"THE WITNESS: What do you mcan? 

"THE COURT: Just what I said. (Tr 40). 
At the close of the cross cxamination the 


following occurred: 


*The COURT: You Know you're oe there in 
acultery with Sutten, don't you? (Tr 41) 


wrye WITNESS: Yes, sir, I realize that. 
“THE COURT: You know it's a crime, don't you? 
You coulda be arrested for it at any time that 
anybody wants to gct you arrested for it, you 
} thet, don't you? 

WIPNSSS: No, I aidn't know that. 

BE COURT: Well,your can, and you can be sent 
to prison or fined for committing adultery 
there with him." (Tr 42) 

Thereafter, arpellant's counsel tricd to ques- 
ellent but wes prevented when the trial judge 


interr uptea and continued for s everal minutes. 


Counsel gave up the effort. It went like this:(Tr 42) 


"ree COURT: Were you running eround when you 
were living with him? (meaning the husband). 


Bpum WITNESS: No, I acfinitcly wa s not. 


"Pep COURT: Ee wes the only man you were hav- 
ing intercourse w ith? 


®7EE WITNESS: That's right. 


"mae COURT: He @idn't beat you because you 
were having intercourse with somebody else? 


2PuE WITNESS: I never went out while I was liv- 
ing with my husband. 


(Pr 43) 
"eae COURT: Well, that doesn't say you can't 
have intercourse? 


"put WITNESS: Well, I never had intercovursoa 
with anyone but my husband whilo I lived with 
him. 


“eyR COURT: Well, what started you with this 
fellow Sutton? 


"tHE COURT: Well, did he come to your house 
and have intercourse with you there? 


" THB COURT: Well, where did you have it, when 
= fien 


was the first time you had it? 


"“PHE COURT: And you went up there just with 
the idea of having it there, huh? 


"DHE WITNESS: No, wo didn't go up there with 
that in mind, no. 


"THE COURT: It just happened as an accident? 

WERE WITNESS: No, it wasn't an accident ,but 

we @idn't plan on going up there just for that 
rceagOne 

When appellant declared that she wanted her 
children the judge shook his head in utter disbelict 
and said, “Well, that beats me" (Tr 44). 

The court implica very subtly that appellant 
engaged in sexual impropr ictics in public, that sho 
aid not care who looked, that it didn't make "any 
aifrerenceto her (Tr 45). He implica thet the 
childron observed their sexual intimacics (the 
children were aged 4 months ana 3 years at the time 
of the trial), and when appellant informed hin othcr- 
wise he replied, Oh, baloncy (Tr 45). 

Every attempt to question the witness was 
interrupted by the court. Again he askea: (Tr 48) 

"THE COURT: So you just decided that the 


thing to do was to go lay up with Bs) 
Sutton, huh? 


MPHE WITNSSS: I don't lay up with him. I'm 
in love with him. We plan to gct marricd as 
soon as we Cane 


“THE COURT: Well, you lay up with him and -- 


“THE WITNESS: (Intcrposing) All right, I 
lay up with him, vdut I don't ca 11 it that. 


STES COURT: Well, that's what it's known as 
in common parlance; isn't it? 


“THD WITNSSS: I think there's a more polite 
wey of saying it than laying up with some- 
beay. 

(fr 49) 

*THS WITNSSS: Living with him is better than 
saying laying up. 

"THE COURT: Well, that's a common oxpression; 
isn't it, that you've heard quite often, isn't 
it? 

"THE WITNESS: I don't hear it quite often. 


"THS COURT: You know what it means, don't 
you? 


Sppellee's attorney desired to show that ap- 
pellant ‘could have gene to live with her mother after 
leaving her husband (Tr 51). Upen objection, the 
trial judge cbserved quite impishly and without ad- 


Gressing appellant's counsel who had objected, “Well, 


it wasn't as swect with her mother as it was with 
Sutten.” 

Thereafter, appellent explaincd that she and 
her mother did not get along because her mother 
G@rank excessively, thet her mother was a potential 

alcoholic and she didn't want te be around her. The 
judge returned to the subject oflaying around in bed 
with men end observed thet her husbané was one man 
she had laid in bed with. When counsel stremously 
objected the judge charged that her mother didn't want 
her cither (Tr 53). 


When appollent's sister tostifiod it was ob- 
vious that s hc was sonsitive about her mother's 
problem and tricd to shicld her. The judge asked her 
if hor mother got falling-down drunk or just got a 
good bun on (Tr 60). | 

2. Hostility te Counsol. Appellee's witness 
testified that appcllant screamod at appelle when 
the witness and appelle went to the ball gamc, and 
that she called appellee a name or two. The witness 
stated cloarly and unmistakably, "That was about 
March of '63" (Tr 78). On cross-cxamination when he 
was being intcrrogatcd about this date the judge 
interrupted, "He just said it was in March" (Tr 86). 

During this scene appellice's counsel accused 
appellant's counsel of falsifying the record. It 
came about this way: : 

On direct oxamination: 


Q. When was that, Mr. Metzger, about what 
time? 


A. That was about March of '63 (Tr 78). 


On Cross-examination (Tr 85, ct seq.) 
Q.- Did I understand correctly that you heard 
her screaming at him when you were going 
off to the ball game? 
Yes I have. 
When was that? 

Oh, that was about -- It was in 1962. 
Didn't you say it was in March of 1963? 


That's when she stayed out all night. 
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Q. « - « your testimony was that you heard 
» ker serecam at him when he went out to a 
Dall game. And you stated, as I recall, 
that thst was in March of 1963? 
MR. SCEMISDIGEN: No. 


THE WITNSSS: I don't think I said that 
was in March of '65. 


MISS BOSWELL: Well, -- 
TEE COURT: He just said it was in March. 
MISS BOSWELL: When -- 


MR. SCHMISDIGEN: It was in November, Your 
Honor, for the record. 


MISS BOSWSLL: Your Ecnor, may I request 


that Mr. Schmicdigen permit the witness 
te testify? 


MR. SCHMISDIGSN: Your Honcr, if counsel is 
going to cross-examine the witness, at 

lees t she should state correctly what 

he has testificd and not to falsify the 
record. 


THE COURT: (With sarcasm) Be still. Let 
her talk if she wants to talk. Apparently 
she docs (Tr 86). 
The judge told appellant's counsel twice to sit 
down and keep quict (Tr 96). 
The judge cngaged in an angry sceno with a 
witness after which he commanded, "Now you sit right -- 
No. You want her excuscda?® 


It was not clear to whom he dircctod his ques- 


tion but appellee's ceunscl answered and the follow- 


ing occurred (Tr 133): 


"THE COURT: (Angrily to appellant's counsel) 
You want her cxcused, do you? 


"PHE COURT: (Sharply) I said, do you want her 
excusca? She is an opposing witness to your 
CUSC. 


"MISS BOSWELL: No, it doesn't matte cr to me 
whether she is or not. 


THE COURT: (Centemptuously) Don't you have 
any idea what I asked you? 


"MISS BOSYELL: Yes, I quite understend, and it 
deesn't matter ... 


He angrily lcctured appellant's counscl abeut 
morality and the Commandment on adultery then askea if 
counscl thought he was a fool (Tr 129). It then bdce- 
came appa rcnt that the judge had bern lost from the 
beginning (Tr 130), and he incorrectly repeated what 
had becn sta ted previously in testimony. 

It appears from the record thet the judge's 
hostility toward appellant and her attorney scemed to 
be a source of arrogence and impertinence on the part 
of appellce (after giving evasive answers) in the 


following manner: 


"Q. Now, whet is the use of buying clothing 
for the child and keeping the clcthing 
at your home? 


I didn't think it was ageinst the lew to 
buy clothcs for my child and kecp them at 
home. When she w as over there, children 
when they are with you thcy mess their 
clothcs up. 


Q. I am confused, Mr. Schwicr. 


THE COURT: I don't think there is any dcubt 
about that. 


THE WITNSSS: I surely didn't buy them to 
wear myself (Tr 158). 


Q. and why was it necessary to buy clothing 
for the child and keep theclothing at 
your apartment? 

He @idn'’t say it was neccessary. 


You are getting more confused 
all the time. 


Q. My question was: (Again trying). 
THE COURT: He said he wanted to. 

THE WITNSSS: Why do you buy clothing? 
TES COURT: Oh, don't get smart. (Tr 139) 


THE WITNESS: It is the same thing she is 
asking me. 


Appellce complained that sometimes the little 
wes not properly dressed (apparently to show 
the mother @id not take care of her) (Tr 140). 


this occurred: 


THE COURT: (A ngrily) Oh, my goodness, don't 
answer that question. 


TES WITNESS: I won't. 


THES COURT: He is no expert on clothing of 
children. 


MISS BOSWELL: Well, he stated that she was not 
properly drossed. Ithink he 
could be able to stete what he 
meant. 

THE COURT: I guess he was not satis ficd with 
whet she had cn, so he wanted to 
change it. 

The case was calicd at the morning session by 

the trial judge and passed until 1:50 P. M. All 


witnesses were oxcusced until that timo. Appellant's 


landlady had been called by appellee and she was in 
court at the ca ll. She went home and did not return 
at 1:50. When the trial started, an attachment was 
issued and she was brought in by the marshal the foll- 
owing day. This lady obviously had scen many a season 
and had carned her living by manual mcans. She spoke 
in broken English. As _ she entered the court room 
the following scene took place (Tr 130, ct seq.): 

“THE COURT: Wait a minute. Bring her back in 

here. Bring her up herc. Medan, 


what is your name? 


"THE COURT: Yos, you. 


THE COURT: ‘“icll, you had the duty to come here. 


MRS. KATTEB: I was here yesterday morning. 


THES COURT: And you were supposed to s tay here 
until you were cxcuscad. 


MRS. KATTEB: Iwas cxcused. . .The case was 
postponca until yesterday at 3:30 
and I couldn't get here. 


THE COURT: It wes not postponed ... 
MRS.KATTEB: The judge -- 


THE COURT: I have a notion to send you to 
jail. 


MRS. KATTEB: Well, go ahcad, send me to jail. 
If I committed any crime, send 
me to jail. 


THE COURT: You have committed a contempt of 
this court by lcaving. 


MRS. KATTEB: I did not contempt (sic) because 
we wore all excused by the judge. 
Those people <= 


THE COURT: I am the judge, and I did: not 
excuse you. 


They were all here. They said 
to be back by 3:00 o'clock 
yesterday afternoon. 


fine you $10. 

Oh, you do? Ana I don't know 
anybody by the name which is on 
this s ubdpocne. 


THE COURT: I fine you $10 for not coming to 
court. 


MRS. KATTEB: Here is your $10. 


THE COURT: (Angrily) All right, pa y it. 
That's all right. 


MRS. KATTEB: Here is your 10. There. 


THE COURT: (Angrily) You will cither pay it 
or go to jail. I don't care. 


There was a ripple of hushed amusement when 
the witness in her broken English demanded a receipt 
for her $10. Her scorn was as noticeable as the 
jucge’s anger. Appellant's counsel tried feebly to 
explain for her. 

Later when this lady was called as a witness 
the trial judge implied that she herself was guilty of 
w rongdoing for permitting appellant to live in her 
house. He leaned over his desk to tell her that she 

as renting her apartment to “two people that are 


not married". Her total lack of interest seemed to 


anger the judge more. "You can do whatever you want 


to. I have told you whst the situation is,he 


lectured her angrily. 


The evidence on cruelty was uncertain. Appel- 
lee gaia appellant scratched him, that appellant told 
him in her sister's presence (although denied by the 
sister) that if he didn't get out of the way she would 
go to the kitchen, get a knife and kill him; that she 
seia’ she ‘:would kick him in the abdominal so he couldn't 
have another child (Tr 113). Appellant admitted she 
scratched him on the face unintentionally when he was 
bothering her. Appellee testified that he defended 
himself from appellent by grabbing her arms anc hold- 
ing them, that she might have fallen off belance when 
he grabbed her but he didn't knock her down. 

He testified also that if he got custody of the 
child, his mother and he would live ina two-bedroom 
apartment (Tr 105) and find somebody, perhaps 2 
friend, to take care of the child (Tr 121). His 


mother has a slight heert condition but not serious 


and she works in NcCrory's from 10 A. M. to 6 P. M. 
She didn't know what it would cost to pay a baby 
sitter to care for the child while she worked (Tr 
163). She lived with her two sons, younger than 
appellee, her daughter and her aaughter's child in a 
three bedroom. apartment (Tr 120). Although it 
appears from the record that appellce kept late hours 
during his marriage to appellent, he assured the court 
that if he had custody of the child he w ould be away 


from home only during working hours. 
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The trial judge refused to permit any inquiry 
into the background qualifications of appellec as 
custodian of the little girl. 

S. fhe Summary. At the close of the case, 
the preceding hours were chilleéa to silence (Tr 150- 
155). Counsel cringed at the tacit disparagement of 
the wholly innocent infant born out of wedlock as the 
half-sister of the child of the pertics herein . 

The judge characterized appellant as a common 
tramp, a common, ordinary, everyday tramp, one step 
above 2 prostitute, and as bold as a lion. He 
Gescribed her home as 2 joint, a den of iniquity, a 
filthy place, and a stinking situation. He did not 
care whet appellant's counsel thought about it anda 
threatened twice to senda appellant to jail, once 
when she cricd out at his announcement that the child 
would be taken from her (Tr 151). 

Without support of cvidence he speculated 
about the man’s cenduct in the apartmont (Tr 150). 
He was disturbingly egitated when he announced that 
he was so incensed that he could go down and "do 
something” to appellant himself (Tr 151) and counsel 
was not sure that sho herself would be spared. 

When counsel reminded the judge that appellant 


had not as ked for support for herself he roplica 


with vengeance, "Well, she won't get it" (Tr 153). 


Counsel feared that the judge was going to 


deny appellant the right to ever see the child again. 


He was extremely sarcastic about denying counsel 


feos (Tr 152). : 

The trial was concluded on May 27 but the 
trial finding was not signed for approximately a 
month. The phrase "promiscuous surroundings" was 
added to the judge's opprobrium (Judgment 222) ana 
appellant was required to give advance notice to 
appellee of her intention to visit the child although 
on May 27 it was clearly understood that she shoulda 
sce the child on Saturdays. 

A motion for new trial was timely filed after 
entry of judgment but summarily denica (Motion 226). 

On appeal to the District of Columbia Court 
of Appeals counsel argued, inter alia, that the trial 
judge's bias was excessive; that appellant was de- 
prived of a fair trial and that the denial of counsel 
fees was an abuse of discretion. 

The court below by divided opinion affirmed 
the decision of the trial judge although the court 
conceded that the trial judge's language and carthy 
expressions left much to be desired as a pattern for 
judicial demeanor and restraint and did not receive 


the court's approval (Opinion 244). 


Nevertheless, the court Ddolow found that tho 
trial juége did not abuse his aiscretion; that the 
recore supported the decision. The Chicf Judge dis - 


sented in’ the belief that the trial judge's personal 


emotions and concepts were permitted to override 
his judicial vicws. 


The appellant wife prosccutcs this appeal. 


STATEMENT OF POINTS 


1. Appellant was deprived of a fair and 
impartial trial by reason of bias and prejudice 
which the trial judge exhibited toward appellant 
throughout the trial. 


2. The trial judge's anger at appellant 
prevented objective and unbiased considcration of 


the child's best interests and welfare . 


3. The trial judge's refusal to award 
attorney's fees to appellant was an abuse of 


@iscretion. 


SUMMARY OF ARGUMENT 


The bias and prejudice and hostility of the 
trial judge toward appellant and her attorney 
resulted in a decision not based on the law ‘of this 
jurisdiction as defined by this court and followed 
in other cases by the court below. The judge's 
hostility and bias appeared early in the case, 
continued throughout the trial and culminated in an 
assault upon appellant. 

The award cof custody was not prounded in law 
and judicial discretion but in anger, bias, 
prejudice and hostility against the child's mother. 

The trial judge did not follow the law 
with respect to attorney's fees and his failure to 
dao so was an abuse of discretion. It is not within 
the province of discre tion to defeat the purpose 


for which attorney's fees were intended. 


It follows, therefore, that the judgment 


below should be reversed. 


ARGUMENT 
I 
Appellant Was Deprived Of A Fair 
And Impartiel Trial By Reason Of 
Bias And Prejudice Which The Trial 
Judge Exhibited Toward Appellant 
Throughout The Trial 


The standards by which a fair trial may be 
identified were clearly stated by this court in 


Whitaker vs McLean, 735 App: D. C. 259, 118 F.2 4 


596. The right to be tried by e judge who is 
reasonably free from bias is a part of the 
fundamentel right to a fair trial. Where the 
judge's bias is overpowering the judgment rendered 
by him must be reversed. It could be argued under 
these requirements that where a trial fails to meet 
these standards it is the same as no trial at all. 
fhe judgment which purports to be the law of tha 
case is mull and void the same as if the parties had 
not gone through the formality of a trical. 

Appellant insists that the judge's behavior 
and language revealed a peculiar prejudice against 
her. Appellant believes that he passionately 
@esired to punish her, that he approved of appellee's 
beating her, and that he himself desperately desired 
to beat her, His incensed desire to "do something" 


to her at the conclusion of the trial can not 
reasonably be interpreted to mean anything else. 

His ugly characterizations of appellant cannot be 
construed as the product of a calm deliberative mind. 
To him she was not only a tramp but apparently what 
he thought was worse, a common,ordinary, everyday 


tramp. He mst have exhausted his vocabulary on 


her and he didn't care what her counsel thought 


about it. This language cannot be described 23 

mila expressions of a man in control of his emotions. 
Such language does not moet the test of Whitaker v. 
McLean, supra. 

Appellant cannot understand, and is dis- 
turbeda by, the fact that the court below,in the past, 
has been so quick to rush to the defense of liti- 
gants in the District of Columbie Court of General 
Sessions who have deen deprived of a fair trial 
because of bias and prejudicc of a trial judge or 
other improper conduct but strained so hard to affirm 
the trial court's unprecedented treatment of her. 
Appellant belicves this is ospecially important where 
the court below was so careful to say that the trial 
judge's conduct did not mect with its approval. This 
court cannot permit appellant to be singled out for 
unequal treatment while requiring cqual treatment for 
everybody else. This would dcfeat the purpose of law. 


It is strenuously asscrted here that if 
the trial judge below was biascd and prejudiced, 
and it cannot be doubted that he wes, the judgment 
rendered by him must be reversed because it is not 
bese@a on law and without law it is null and void. 

Affirmance of an unlawful judgment, such as 
the one herein, is in itself a form of bias and 
prejudice. We point to law with pride as an 
exemple of justice but before our cyes these 
Tights have been withheld from and denicd to a teen= 
age mother who needs the protection of law rather 
than the condemnetion of men. Although appellant 
has transgressod the law, admittcdly,she was in a 
civil court end she had a right to be treated ina 
civil manner even though her conduct did not reccive 
social sanction. This, however, is no basis for 
@oing violence to a tredition of equal justice under 
lew. Her error does not excuse wrongful, improper 
conduct by a judge whose solomn duty it is to uphold 
law and order. Because of his feilure to do so his 
decision mst be revorsed and care should be taken 


to prevent a recurrence of such demonstrations. 


Whitaker v. McLcan, supra, is still the law 


in the District of Columbia and appellant urges that 
it be strictly enforcod in the trial courts. 


A similar ruling was made in Knapp v- Kinsey 
(6th Cir.) 232 F.2d 458. There the court deemca 
invalid any decision bascd on hostility towara a 
party or any indication of pre judg=aent. : 

Hore we sec the trial judge calling eppcllant 
@ criminal bcfore she lesves the witness chair and 
telling her she can be arrested by enybody who 
wants to and that s he can be scnt to jail. Spoken 
words are first croatecd in the mind and such words 
do not come from an open mind. “Anybody” includca 
himself and here was an ideal opportunity to do by 
indirection what he might have difficulty doing by 
Gircction. His angry call for the marshal and his 
angry warning that he would have her locked up proves 


that his thoughts were punitive fron early in the 


case. 
Appcllant notes with intcrest that the court 
below citcd the Knapp case in holding that where a 
trial judge is demens trobly biased a decision 
rondered by him must be reversed cven if it happens 
to be right, Wright v. Mathies, Mun. App. D. Cae 
128 A.2a 658. Why, then, the court's strange 
departure in the instant casc? 
If getting so incensod that a judge desires to 
"do somcthing™ to sancone isn't demonstrablo appellant 


asks what it would take tc convince the court. 


v. Hongell, Mun. App. D.C., 117 A.2a 
reversed for expressing opinions 
Bvery litigant is entitled 


rtial trisl, said the court below 


ice, Mun. App. D.C., 174 &.2a 85. 


Sge should exercise self-restrint ance 
egtmesphere of impartiality, Silverman v. 
».C., 162 A.2cd 775. 
in Home Insurance Compeny, ct al. v. 
t ol., Mun. App. D. C., 170 A.2da 781, 
belew said the triel should not only be 
$t should appear to be fair. 
challenges the court to fine one 
2 fair triel. Appellant asks 
if hor cese sheuld not also appear to be fair? 
judge was w illing to belicve what 
if it was in her disfavor but net 
she said was in her 
fairness and impartial- 
times he expressed a strong acsire to send 
jeil. It is net indicative cf an 
and unprejuciced mind that would threaten 
to scné & young mother to jail because she cricd when 
tole that shc woule lesc hor child. Here is a burning 
Gesire tc punish ané hurt, not to decide issucs or 


Geterminc the best intercsts of 2 child. 


It fs not an unbiased mind that would be 
astonished because a mother would want her child. 
It is not an unbiased mind who would give custody of 
a small child to a fathcr who hac jerked the child's 
arm out of place. It was and is a biascad ming where 
the judge deemed this appellee to be the proper 
custodian under these circumstances. 

It is improper for a judge to accuse a wife 
of marital infidelitics w ithcut more basis then 
the trial judge below had and at the same time imply 
that her husband was justifice in beating her for it. 
(Tr 42). , 


Appellant contends that it is improper for a 


trial judge to indulge in obscenities in the triel 
of any case including a domestic case where human 
enotions play such a dominant role. 3 
Appellant asscrts and strongly contends that 
the judge was so absorbed in venory that he was 
unable te distinguish it from the rcal issucs ine 
volved. What else could produce the peculiar query 
$0 noticcably cut of context, 
"When you get in bed, do you wear 
night clothcs or do you just go to 
bed naked (nekked)?" 
His cynical observation, also out of con- 
text, and cqually if not more obscene, 


"Well it wasn't as swect with hor 
mother as it was with Sutton (Tr 51) 
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Goes not qualify as a judicicus cvaluation of 
evidence cr issucs. 

Neverthelsss, this was held not to be an 
abuse of discretion including the threat to give 
appellant a beating. 

Eow can we ssy that the trial judge was 
strictly fair and unbiased anc wholly without 
pre ice when we finc him implying that appellant 
is so morally depraved that her own mother did not 
went her? Appellant cannot sa y strongly cnough 
that such a statcment, as well as most of the trial 


judge's remarks throughcut the casc, is going quite 


teo far--certeinly bcyond the limits of Whitaker v. 


McLean, supre, and that it is not harmonious with 
the lewcr court's own standards. 

Appellant believes that the ccurt bclow 
followed Hild v. Hild, 221 Mc. 549, 157 4.20 442, 
without actually citing it and that the ruling in 
that casc was misapplicd to her casc. There tho 
court expressed a prefercnec of the mother over the 
father as custodian cf a small child oven though 
the court applied thc presumption rule. There the 
Gccision turnce on factors in addition to adultery. 
Here it did not. Hild supports the further proposi- 
tion that adultery by o ne parcnt docs not confor 


eligibility upon the cthor. Here it did. What would 
the Maryland court say of a fathor who would jork a 
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little girl's arm out of joint and about the nother 
whe took the child to the doctor? Hild is not suf- 
ficient authority to oxcuse the trial court for con- 
duct which the ccurt 2id net approvc. 

The court should have followed Boone ve Boonc, 
80 U.S. Apps De C. 152, 150 F.2a 153 in which this 
court hela thet where both partics arc less than 
perfcct the trial court shoulda cell its trainec 
Social workers and Gisinterested persons to make an 
unbiased examination of the qualifications of the 
parents and thet nothing less would suffice. One 
4s ariven to wonder why the court was driven to 
ignore the standards of this court. The trial 


court, it sccms, was nct interested in making a 


aetermination of the best interests of the child. 


His apparcnt intorest was in the mother. The 
interest progressed stcadily from his first inquiry 
about the place where her husband kicked far to an 
offer to de semcthing to her--something ef a physical 
naturce 

Appellant insists that the judge's action was 
an assault. An assault is to attack violently by 
nonphysicait mcans, as words, arguments or unfricncly 
measurcs--Wobster's Third New International Diction- 


ary, Unabridged (1961). 


Assault is an unjustified act causing a well- 
ounéea apprehension . . . an unlawful cffcr .. . 
@e a corrporel hurt te enother--Bleck's Law 
Dicticnary, Thire Edition (1953). 

Asseult was ccfined by this ccurt as an attempt 
to de corporel injury ané may consist ef any act 
ten@ing! to Go cerporeal injury, Patterson v. Pillans, 

&pp. I 505, at page 506. 
Perkins Stein, 94 Ky. 435, 22 S.ti. 649: 
The intention . . . is the esscnee of an 


assault. 


The State ef Iowa v. Hycrs, 19 Iowa Reports 517: 


An asseult mea y be committed without 
aeing any persenal injury. 


v. Hill, 25 Ala. App. 
En essault decs not require a battery 
te complete it. 

The tricl judge's attitude toward appellant 
throngheut the triel, his anger, his gestures, his 
tonc ef voice an@ demeanor force the reasonable con- 
clusicn that appellant was a potcntial object of 
physical forec. 

This is net the function cf a judge in a 
Gomestic relations cart. 

The exteme nature of the judge's bias agains t 


aprellant is further reveelod in his attitude toward 


cverybocy who hac any connection with her. His 
treatment of appellant's landlady is indicative of 
his injudicious and intemperato cxcesscs. It was 
judicially improper fer him to inform hor in a gossipy 
manner that appellant was living with a 2a without 
being marrice to him. It is strcengly contendeé that 
his real motive was to hurt appellant by inducing tho 
landlady to cempcel appcllant to move. For this pure 
pose he resorted to a dacvice which was wrengful anc 
highly improper. He subtly implicd that the witness 
herself was guilty of wrongdoing and when she did 

not respond he replicé angrily, "Yeu can Go whatever 
you want to. I have told you what the situation is." 


His carlicr treatment of this woman wes so dis- 


turbing that appellant's counscl tricd feedly to 


defend her. 

It is contended here that the judge's hostility 
to appellant and her attorney wes dircctly conducive 
to the impertinence of appelloe fcr which he was 
reprimanded by the judgo. 

From the forcgoing appellant strongly contends 
that the court below was in error when it affirmed 
the decision of the trial court ana that the judgment 


should be reversed by this Court. 


Ir 
The Triei Jucsc's Anger at Appellant 
Preventea Objective And Unbiased Con- 


sideration Of The Chilé's Best Interests 


Ané Welfare 


It is not rcalistic to arguc that the trial judge 

> frecdom cf ming te think objectively about 
the chile herein ¥ m he was se inecnscda at tho 
child's mcther that he desiree to "Go something” 
to her. Odjective, impartial thinking and passion- 
ate rage ere not compatible and they cannct cxist 
in the same minc at the same timc. We need not 
speculate about the ccgrce of his anger. He announced 
it clearly. 

His sccondery interest in the child is evidenced 
by his excitcd command "Call the Marshal. You keep 
thet up and I'l] have you lecked up.” For what? 
Appellant was in tcars, because he was going to take 
the child from her. 

What person interested in a smell chile w ouid 
order ea strange man to ge and take it from its mother? 
Admittecly, the warshal is e finc anc trustworthy man 
but the child did not know him from an ogre. A wise 
ana preperiy interestca jucge would have serencly 
Girectcd thomother to surrender the child to the 
father. 


Appellant admits that she is in the wrong. She 
did not dony it. But she asks why was the trical judge 
so anxious to resort to such cxtremes in connection 
with her but so reluctant to inquire into appellec's 
qualifications and cligibility for custody if he was 
not extremely prejudiced against her? 
Herc again, the decision of this ccurt in 
Beone ve Boonc, supra, is applicable anc should 
have some influence. The marriage of the partics 
when appellant was fifteen offered a problem if the 
questicn of moral law was so important tothe trial 
judge. The D. C. Code provides, Title 22 5 Section 
2801, 
"Whoever has carnal knowledge of a female 
- » « under sixtcen years of age shail 
be imprisonce for not mere than thirty 
years . Provided ... 
Is Appelice, therefore, not a wrongdoer too? 
Subsequent marriage docs not crase the occurrence. 
The judgc was so cngagea in appellant's sex life that 
he overlookee the fact that this had happened. 
If the judge had actually based his decision 
on qualification as influcneed by law how could he have 
aetormined objectively that appellee was the better 


qualified in the light cf the circumstances of this 


caso? 
Dia the evidence, in fact, indicate that the 


child's interests would be better scrvca if she was 


assurcé that court that he would be 
eway from heme only curing working heurs. His tcs- 
incicatce that while he anc appellant were 
kept rather unorthodox hours. He 
that he woule live in 2 two-becremm apartment 
with his mother. She livec in a three-becrem apart- 
ment with her two sons , younger than eprellec, her 
aughter ané her daughter's child. The mother worked 
@ fine somebody, perhaps a 
care for the child. This does net 
prescnt a very promising picture for the child. 
Whilc with hor methcr, at Icest she had her own bed. 
This court has bela that adultcry without more 
is not a bar te custocy by the mcthcr. Jaffe v. Jaffe, 
74 Apr. D.C. 394, 124 F.2d 235. A prefercnee of the 
mother has becn expressed. Bartlictt v. Bartictt, 94 
U.S. App. D.C. 190, 221 F.2d 508. 
The court oclew epproves the award of custody 


to the mother whe had cormittcd adultery in Tuthill v. 


Tuthill, 196 a.2a 905, Hun. App. D.C. 


How can it be said, thon, thet appellant has 
had cquel justicc under lew. The grcatcr question 
4s whethcr this child has bencfittcd or suffercda from 


the triel judge's conduct. 


Appellant also relics on Bhrlich v. Perper, 
No. 17,748, 357 F.2d 564, and contends that the 
dccision of this court thercin was beinding on the 
court: below since this court has supcervisery rower 
ovor the lower court. Arpcllant bolicves the con- 
duct of thc trial judge in that case was certainly 
not more objectionable and prebably lcss than in 
tho present case. Appellant urges thet this casc 
(popularly called the "Pcrper" casc) has equal sig- 
nificance with Whitake r v. McLean, supre, concern- 
ing cenduct cf trials in the Court of General Scs- 
sions, end thet the standards established by this 


court require a reversal of the judgment bclow. 


Tit 


The Trial Judge's Refusal To Award 


Attorney's Fecs To Appclilant Was An 
Abusc of Discretion 
Abuse of discretion has been describca as 
"poaching a conclusion by the oxercise of manifestly 
unreasonable jucgment, or as the rcsult of partial- 
ity, projudice bias or il] will," 10C.J.S. 404. 
No better example of bias or cven i11 will can 
be found that the judge's remark, 
"Oh, Ilct her pay her own attcrney's 
fecs if she wants to. If she doesn't 
want to pay her attorney's feces, then 
that's just too bad" (Tr 152). 


This court has held that the right to have 
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counscl feces is vitiated neither by matrimonial 


misconduct by the wife ner by the fact thet her 


suit is sroundicss, Shima v. Shima, 78 U.S. App. 


D.C. 265, 159 F.2é 555. The purrese of allowing 
eattorncy's fees wes te cnebdle a wife to obtain 
ounscl to represent her. It is not within the 
ef Gisercticn to dccfeat this purpose to 
gc's personel pre jucice and 


sconcuct while cencemning appcllant's. 


CONCLUSION 
&ppcllent cencludcs that the decision of 
the trial jucge anc the jucgent of the Court cf 
appcals below should be reverscd with appropriete 
instructicns. 


Respectfully submittec, 


Lola Boswell 
&ttorncy for Appellent 
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STATEMENT OF QUESTIONS PRESENTED 


in the opinion of Appellee the questions are: 


1, Whether = contention aged for the first time on appeal 
will be considered by a reviewing Court, 

Whether the trial Judge deprived Appellant of a fair 
me 
Whether it was error for the trial Court to award custody 
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of a three years old child te the innocent father, § on 


be a fit person to be = custodian while the mother wes an 
adulterous parent 


Whether it was error for the trial Judge to de ‘s 
counsel fees when appellant's past and 
wes So greve as to bar her right to legal fees and when the 


husband had a limited earning capacity as a yc ; 
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IN THE UNITED STATES COURT OF APPEALLS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


APPEAL FROM A JUDGMENT OF THE 
DISTRICT OF COLUMBIA COURT OF APPEALS 


JURISDICTIONAL STATEMENT 


The Appellee accepts Appellant's Jurisdictional Statement that this 
Honorable Court hes jurisdiction of this case under Title 11, Section 773 
of the District of Columbia Code. 


COUNTER-STATEMENT OF THE CASE 

Appellant's Statement of the Case is inaccurate, incomplete, diluted, 
partly added and purposely misquoted. it appears te consist principe lly 
of am sseembiage of references and quotations out of « full context which 
heve been selected and aligned in a manner designed to arouse sympathy 
for the appellant and depict the trial Judge as 2 juristic villain and as one 
whe bas committed a criminal essault upon the female appellant. 

Appellant seems to be primarily interested in vengeance agsinet the 
trial Jedge. In her brief she seeks to put the Judge on trial for which 
Purpose she purposely added and misquoted the transcript of the record, 
Thus: (1) “When you get in bed, do you wear night clothes er de you go 
to bed anked ? He concistently pronounced the word “‘nckhod**(Tr.35)°* 
(Appellant's Brief (thereafter Br.) p.S). The werd “nekhed™ dees net 
appear in the record, wes never pronounced and was added by the Appellant; 
(2) THE COURT: (With sarcasm) (Br.11), the words “with savesem", were 
added by the Appelinnt; (3) THE COURT: (Angrily te appellant's counsel) 
You want her excused, do you? v.12), the words “Angrily $e cappeliaat's 
counsel” were added; (4) THE COURT: (Shaspiy) I said, do you went her 
encused ? She is on opposing witness to your case (Br.12), the word “Sharply” 
was added; (5) THE COURT: (Contemptuoesiy) Don't you have any ides 
what Lashed yeu? (Br.12), the word “‘coutemptucesly” was added; (6) THE 
COURT: (Angrily) Ok, my goodness, don't answer that question (Br.12), 
the word “angrily” wes added; (7) THE COURT: (Angrily) All right, poy eee 
(Br.15), the word “angrily” wes adéed; (8) THE COURT: (Angrily) You will 
ether yay it or go to jaileeo(Be.15), the word angrily was adéed. There ase 
other additions to the tranceript of the recerd which we shail act list in 
order not to encumber the recerd af this Homezeble Coert. 


The remaining part of the Statement of the Case contains comments 
of the tyanscript, which ¢emonstretes her feeling of vengeance. 

Under the circumstances, it is felt that the case should be restated 
im the mammer to follow: 

(a) Pleadings 

Om Apeil i, 1963, appellee filed in the Domestic Relations Branch 
of the District of Columbiz Court of Generel Sessions, his petition for 
Custedy of Child in which he alleged in materia} substance 2s follows 
{R. 372}: 

Petitioner was 2 resident of the District of Columbia. He and eile 
Aas Madéex had married each other on August 29. 1965, and to them had 
been bern 2 daughter Terri iyan. During the mouth of February i 963 
20 informed him that she uo lenger is in love with him asd thet soon she 
will leave him. During the first part of March 1963, on various occasions 
sbe stayed out all night 2nd petitioner was informed and velieved that she 
became ensmoured with ancther maa, On March 13, 1963, the wife without 
notice te her husbead and without bis consent, forcibly had removed the 
ehild froen the bebysitter’s hame to a place which she cept sec ret from 
hey husband. The petitioner feared his wife would attempt to remeve the 
child beyond the jurisdiction of the Court im order to evade process, 
ualoss prevented and restrained {rom 90 doing. In said petition, appellee 
preyed that the legality of the detention of the chilé be imguired inte and 
the right of custedy determined. that the Court commit the custedy of the 
child to him and thet ihe wife be enjoined from removing the child from 
the District of Columbia pending the proceedings. On April 5, 1963, 
appellee filed 2 motion for 4 prelimimry injunction and temporary 
restraining order in which he 2sked thet his wife be enjoined from removing 


the infant child from the jurisdiction of the Court (R 175-176) 

A temporary restraining order was entered April 5, 1963 (R 178) 

Having been served with summons, copy ial Ganlacuapisint nat sastanteling 
order, appellant filed an answer to the complaint for custody of child @ 178- 
160) and a counter-complaint for Limited Divorce on ground of crusity (R 182- 
183) in which she demanded that the custody of the child which she had 
removed to Maryland, be awarded to her. | 

On April 18, 1963 the Court entered an order denying husband's motion 
for 2 preliminary injunction and awarded temporary custody, pending a 
hearing on a motion for custody pendente lite, to the wife (R 189). Husband 
filed a motion for reconsideration, rehearing and amendment of the said 
order (R 190) on the ground that unknown to him as the record showed at that 


stage of the proceedings, the child was outside of the territorial limits of the 
District of Columbia at the institution of the complaint for custodyof child as 
weil as at the hearing of the motion and that the Court had ne jurisdiction 

to award the custody of said child. In view of the fact that the child was out- 


side the jurisdiction of the Court and the position taken by the husband thet 
the Court had no jurisdiction over the subject matter, he requested that his 
complaint of custody of child be dismissed as being inconsistent with his 
position taken with respect to the jurisdictional matter. The Court denied 
husband's motion for reconsideration, rehearing and amendment, dismissed 
without prejudice husband's complaint for custody of child and awarded 
custody pendente lite to the wife with husband's right of visitation (R 205). 
The husband answered the counter-complaint for Limited Divorce filed 
by the wife, denied the allegations of cruelty and the material allegations of 
the counter-complaint, contended that the Court is without jurisdiction to 
award custody of a child outside the territorial limits of the District of 
Columbia and as an alternative pleading he alleged thet the wife has condoned 
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any misconduct of the husband, if any (R 203) 

The Pre-Trial Proceeding was held July 12, 1963 (R 220). In this 
connection on page < of the Appellant's Brief it is stated: “At pre-trial, 
appellee did not renew his interest in custody”. This again is incorrect. 
During the entire proceeding Appellee claimed custody. Line 11, page 2 
of the Pre-Trial Proceeding reads as follows: 


Further the Pre-Trial Judge framed the issues to be tried as follows: 
(1) Whether the plaintiff, counter-defendant has treated the defendant, counter 
plaintiff in such 2 cruel menner as to justify her leaving the marital demicile ? 
@) Ef the plnintiff-counter-defendant was cruel to the defendant-counter - 
plaintiff? (3) In whose custody would the best interest of the minor child 
of the parties be served ? (4) If custedy is awarded to the defendant, counter- 
claimant herein, what amount should the plaintiff, counter-defendant be 
required te pey to her for the support and meintenance of the minor child? 
(5) Whether the defandant, counter-plaintiff is entitled to alimony for herself 
and, if se, in whet emount ? (6) Whether the defendant, counter-piaintiff is 
entitled to suit money and counsel fees and, if so, in what amount ? 


(>) Trial 


The trial required two days for the taking of testimony (Tr.1-168). 
In the statement of the case which has been made in the brief for the 


Appellant, numerous references have been made to statements and rulings 
made by the Court and to testimony and occurences which the appellant claims 


to have been detrimental to her. in addition numerous references are 
inaccurate, incomplete and calculatig misquoted. (page 2, supra) 

An attempt to restate such matters fully and fairly would require more 
pages than would be permissible in this brief. The questions and contentions 
are such that it will be necessary for the Court to read the whole reporter's 
transcript of proceedings and evidence. Reference will be maée below 
these portions of the proceedings and evidence which are deemed to be 

Appellant testified that she left sppellee in July 1962 and that in 
September 1962 the marriage relations were resumed R 6, 7) that in 
September 1962 she told her husband thet she will forget all about the past 
(R 17); that when she returned to the appellee in September 1962 they had 
sexual relations for a period of two months (R 18); that from Christmas 
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1962 until March 1963 appellee constantly abused and assaulted her (R 7, 9, 11); 
that she deserted appellee on March 13, 1963 because she coudn't stand 

his cruelty amy longer (R 14, 22) and that she went with the child at her 
sister's home in Adelphi, Maryland; that the child is three years old (R 16). 


Appellee categorically denied any cruelty or misconduct on his part 
(Tr. 101-151) and stated his desire to have custody of the child (Tr. 119, 
150, 151). 

Appellant who tries to depict the trial judge as a juristic villain and as 
one who has committed a criminal assault upon her, gave in open Court 
the following testimony which is significant (R 25-38): 

Q Azad you moved in September that that address on Sixth Street ? 
A What address on Sixth Street, 509 or 222 ? 


Q $09. And at what apartment number ? 
AB 


Q And under what mme had you rented that apartment ? 
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Sutten 

Who else lives with you ? 

My daughter and Bill Sutton 

You and Bill Suiten ? 

Aad my daughter 
THE COURT: Your daughter and who ? 
THE WITNESS: Bili Sutten 


THE COURT: Aman ? 

THE WITNESS: Yes. sir 

THE COURT: You all three live together ? 
SHE-WITNESS: Yes, sir 

THE COURT: How many bedrooms 2re in there ? 
THE WITNESS: R*s an efficiency apartment 


THE COURT: How many bedrooms ? 

THE WITNESS: E's just the one room, en efficiency 2partment, 
one room and a beth 

THE COURT: Well, do you and your daughter and Bill Sutton 
all sleep in the same bed ? 

THE WITNESS: No, sir, there's two beds 

THE COURT: Well, how old is Bill Sutton ? 

THE WITNESS: Twenty six 

THE GQURES: Do you sleep there with him ? 

THE WITNESS: Yes. sir 

THE COURT: What ? 

THE WITNESS: ‘Yes, sir 

THE COURT: jj#§ Well you have sex relations with him, don't you ? 

THE WITNESS: Yes, sir 


And further (Tr 28); 
THE COURT: Well, does the baby sleep in the same bed 
while you and this man - - | 
(Interposing): No, she has her own bet 
Well she’s awake when you ané this man are 
having intercourse, isn't she ? 
THE WITNESS: No, sir, no 
THE COURT: Hud ? 
THE WITNESS: No . 
THE COURT: Well, do you wait for ber to go to sleep ? 
THE WITNESS: She goes to sleep. She goes to bed at eight thirty 
every night | 
THE CCURT: Well, you wait for her to go to sleep before 
er A intercourse with him, huh ? 
THE WITNESS: Of course. I wouldn't do it when my daughter 
is awake. : 
BY MR, SCHMIEDIGEN 


Q Now Mrs Schwier, do you have a child by the mame of Marian Frances ? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Yes, I do 

Now who is that child ? 

Thet’s my daughter 

When wes that daughter born ? 
When she was born ? 

Yes 

February 9. 1964 

Is this the only daughter you have ? 

No. I have two children 

Now, who is the father of this Marian Frances ? 


A Sill Sutten 
Aad farther at Tr. 30 
Q And that child lives with you in the same apartment ? 
A Yes 
& Se you have one child by Mr. Schwier and the other 
child by Mr. Sutten; is that correct ? 
A Theet's right 
And farther at Tr. 35 
THE COURT: When your daughter wakes up in the morning, she 
| Sees you iz bed with Sutton, doesn't she ? 
THE WITMESS: Yes 
THE COURT: What does she say about thet ? 
THE WITNESS: Nothing. Me is mere of « father to her than 
Gene bas ever boen 
THE COURT: Well, he gets up im the morning ead takes off 
his clothes, doesn't he, and puts on his street clothes ? 
THE WITNESS: He gets up at five o'clock in the morning when she's 
still asleep 
THE COURT: And stands there maked ? 
THE WITNESS: Ne. He doesn't stand there naked. He goes in 
the Bathroom 
THE COURT: I thought you said you only bad one room ? 
TRE WITNESS: One room and bath I said 
THE COURT: is this a kitchen, a living room, 2 dining room 
and bedroom ? 
THE WITNESS: There’s one large reom and then 2 bathroom separate 
THE COURT: You live your whole life in this one whole room ? 
THE WITNESS: Yes, sir 


THE COURT: Intercourse and everything else ? 
The witness: Yes 
BY MR. SCHMIE DIGEN 
Q And Terri Lyan, that’s your first daughter, cells Bill 
Sutton daddy; isn’t that correct ? 
A That's right 
THE COURT: 1 know, but I say now you like te sleep with 
this fellow Sutton better than you like to 
sleep with your husband, huh ? 
THE WITNESS: Mf you want to put it thet way, yes 
THE COURT: Well, I dom‘t want to put it that way. I want to 
know how you feel about it. 


THE WITNESS: Yes, sir. I°m very much iz love with him 


THE COURT: Well. what do you say te your daughter about 
sleeping with him ? : 

TRE WITNESS: What de you mean ? 

THE COURT: Well, don't your daughter wonder why you and he 
are sleeping in the same bed together ? 

THE WITNESS: Ske's only three. All right. R's just like she would 
start wondering why Gene and | slept together if 
we were still together 

And farther at Tr. 40: 
THE COURT: Well, how dees the child figure out he's got two fathers ? 
THE WITNESS: 1 dont agree 2 
THE COURT: You dent care, de you ? 
THE WITNESS: What do you mean ? 


THE COURT: Just what I said 
THE WITNESS: She knows that she has two daddies, and I have 
asxplained to her that Gene is her real father 
And farther at Tr. 44: 
THE COURT: How did you happen to have this child by him ? 
THE WITNESS: I got pregmat 
THE COURT: What ? 
THE WITNESS: I got pregnant 
THE COURT; Well, did you want to have a child by him ? 
THE WITNESS: Yes. I want the child. I want both of my 
children and I have them right now 
THE COURT: Well, that beats me 
The testimony of the paramour Bill Sutton wes as candid as that of the 
Appellant, thus (Tr 69): 
BY MR. SCHMIEDIGEN 
Q Do you have s daughter by eile ? 
A Yes, Ido 
Q What’ her mme ? 
Marian 
THE COURT: Marian what ? 
THE WITNESS: Marian Frances 
THE COURT: Marian Frenk ? 
THE WITNESS: Marian Frances 
BY MR. SCHMIEDIGEN: 
Q And when was she born ? 
A February %h, °64 
Q 6 
A yes 


And where is she living now ? 
She's living at home with us 

And who else is living there ? 

Terri Lynn Schwier 

And how many rooms do you have there ? 

We have one room, a one room efficiency apartment 

Is that Apartment B ? 
Apartment B 

And how many beds are there ? 

We have two 

Aad who sleeps in one bed ? | 

Leila and I sleep in one bed and Terri sleeps in the other 
THE COURT: And you have intercourse in the bed there while 

the children are in the other bed, dont you ? 

THE WITNESS: Yes sir, we do. | 
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(c) Finding of Facts, Conclusions of Law and Judgment 


At the end of the trial, the Court delivered from the bench an informe! 
oral opinion in which certain findings of fact and conclusions of nw were 
stated (Tr 161-167). Thereafter the Court entered formal written findings 
of fact and conclusions of law (R 223). ) 

In condensed substance, the Court found as follows: 

The parties had married and had become the parents of an infant daughter; 
that on March 13, 1963 the wise left the martial domicile of the parties 
without just cause or provocation; that the husband has not treated her in such 


a cruel manner as to justify her living the marital home; that the 
testimony dy the wife and her witness pertaining to the cruel treatment 
of the wife by the husband was directly contradicted by the husband and that 
his testimeny wes corroborated by his witnesses. The Court found that the 
testimony of the husbend and his witnesses was credibile, and accepted said 
testimony. The Court found that the manner and demeanor of the wife and 
the testimony of her witness pertaining to the husband's cruelty was not 
satisfactory and the Court rejected their testimony in this respect as being 
not credible; that soon after the wife left the husbend she commenced 
living 2s husbend and wife with a James W. Sutton; that on September 19, 
1963 they registered as husband and wife in 2 one-roon efficiency apartment 
at 509-Gth Strret, N.W., Apt.B, in the District of Columbia; that they lived 
as euch from September 19, 1963 until the present time; thet in February 
1964 the wife gave birth to a child Marion Frances at the Washington Hospital 
Center; thet thefather of said child is James W. Sutton; that in the said one 
room apartment are two beds; that the wife and James W. Sutton are sleeping 
in ome bed and that the infant child Terri Lynn Schwier is sleeping in the other 
bed; that the wife is in all respects a totally unfitted person to have the custody 
of the infant child; thet the best interest of the child will be served by removing 
her from the promiscuous surroundings in which she now lives aad by 
awarding her permanent custody to her father, who is jnall respects a fit and 
proper person to have her custody; that the wife is gainfully employed and 
self supporting and that she testified that she is seeking support for the child 
only; that the husband has an income of approximately $60.co per week. 
There was no question that the best thing for the child was to give her 
to the husband who would raise her in a moral atmosphere and see that she 
becomes an honest and henorabie adult. 


The Court concluded as a matter of law that it hed jurisdiction of 
the eubject matter and of each of the parties; that the wile failed to prove 
the material allegations of her counter-complaint; that she is not entitled 
to a Umited divorce on the ground of cruelty; that the husbend is entitled 
to the permanent custody of the child; that the husband earns little money 
and that the wife's misconduct is so grave as to bar and defect her claim 
for alimony, suit money and counsel fees. 

The Court denied wife's counter-complaint for Limited Divorce; 
awarded the permanent custody of the child to the husband; granted the wife 
the privilege of visitation with the child on Saturdays between 10:00 A.M. 
and 7:00 P.M, provided that the wile gives husband eufficiest advanced 
notice of such proposed visits and does not interfere with the daughter's 
school activities; enjoined the wife, her agents, servants, employees and 
attorneys from taking the child into the residence of the wife; and denied 
wife's prayer for alimony, suit money and counsel fees. | 


(4) New Trial 


After Appellant failed to prevail in the trial Court she filed 2 Motion 
for New Trial pursuant to Rule 6(b) of the trial Court. It is significant that 
at no time during the trial Appellant made a claim thet the trial Judge was 
biased, prejudiced or hostile ageinst her. She did not file an affidavit as 
provided by Rule 66 of said Court and Sec. 21 of the Judicial Code, 28 U.S. C. 
£25, providing means of diqualifying a Judge before or during « trial. ¥ 
Appellanthad thought the Judge biased and prejudiced, she should and doubtless 
would have said so and demanded the case to be certified to another Juige. 
She made no such allegation during the trial although che promptly filed 
Motion for New Trial when she failed to prevail. B was an aftertought. 


Although at no time during the trial Appellant objected to any of the 
Court's questions or rulings, and although she never made any protest 
of 2 “person bias or prejudice or any kind of prejudice or unfair 
trial or that he did not call on social workers, in her motion for new 
trial (R 226) she stated for the first time that the trial Judge hes an 
“insurmountable prejadice and bias against any woman” and that his 
attitude against the Appellant “appears to have steemed from 2 deep 
rooted subconscious prejudice agninst women im general", She further 
stated thet “defendant believes and therefore contends that such a state 
of mind arises out * + * from an overworked religious persuasion which 
effects a purge of guilt from the mind of believer by transferring it to the 
shoulders of another“. A definite and clear statement of **judicial* 
prejudice. No mention of social workers was made. 

Appellant's Motion for New Trial wes denied. 


(e) Intermediate Appellate Court 


Appellant's Brief. Although Appellant has enumereted some twelve errors, 
her principal complaint was that the trial Judge deprived her of a fair trial, 
Again she stated that the trial was not fair due to a state of mind of the trial 
Judge, some nebulous belief that he may heve, thus on page 11 of said brief 
she alleged thet: 
““the conduct of the judge is merely the result 
thinking 


of which causes the unfair 
trial, 


and farther on pege 14 of said brief she said: “one man show and it should 
not be difficult to understand that it was revolting’. However, during the trial 
while she was hoping to prevail, she was not revolted, but faced with an 
adverse decision she immediately found the trial revolting and demanded the 
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Intermediate Appellate Court to hear the case on another theory then it 

was originally tried. | 

Decision of the Intermediate Appellate Court. The majority decision of 

the Appellate Court below affirmed the judgment of the trial Court and 

held that the Appellant received a fall, fair and complete trial and the Court 

was’ batisfied that the critical questions presented if retried, would bring the 

same determination as reached in the first hearing" Schwier vs Schwier 

207 AZnd 115. : 
Appellant filed in the Intermediate Appellate Court a pleading entitled 

Appellant’s Motion for Reconsideration of Decision or Rehearing. At this 

stage of the proceedings she accused the Appellate Court of being prejudiced 

against her. She stated that the prejudice “‘may be unconscious’ and that the 


court has a **duty** to explain to her why it engaged in said partiality. 


Said Motion for Reconsideration was denied by the Intermediate Appellate 
Court without explanation. 
This appeal followed. 


SUMMARY OF ARGUMENT 


1, Appellee contends that the issues on appeal should be confined 
to those which were duly presented at the trial. No protest of unfairness 
wes made during the trial. On 2 motion for new trial Appellant complained 
of “judicial” bias and prejudice and this complaint was too late. 

A party cannot make a motion for new trial 2 vehicle for grounding 
an appeal on a theory never presented during the trial. 

No protest was raised in the motion for new trial that the trial Judge 
fziled to call social workers for assistance. 

2. The real issue that was tendered by the appeal was the claim that 
the Appellant did not receive a fair trial because the Judge has a “‘persom!** 
bias and prejudice against her. The record does not reveal any “‘personm|** 
prejudice on the part of the Judge. Ill temper, discourtesy and harsh 
language do not constitute disqualifying bias and prejudice . The conduct of 
the trial Judge that has been complained of was the product of the actual 
observance by the Judge of the witnesses and of the evidence during the 
trial, and as such did not constitute disqualifying prejudice. B is to be 
noted that the incidents complained of occured when the Court rendered its 
opinion on ail the evidence. 

3. The trial Judge geve careful consideration to the welfare of the child. 
His attention was directed to appropriate inquiry concerning the fitness of 
the Appellant as custodian and the welfare of the innocent offspring. The 
claim that bias and prejudice prevented consideration of the child*s best 
interest is not supported by the record. 

4. There was no abuse of discretion in denying counsel fees in view 
of the husband‘s limited earning capacity and Appellant's misconduct, which 
was so grave to ber her right to legal fees. 
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ARGUMENT 


As stated before no protest of unfairness was made by the Appellant 
during the trial, Her motion for new trial raised for the first time the 
question of bias and prejudice by accusing the Judge of being religiously 
obssesed and having a prejudice against women in general. The issue 
tendered now is that the trial Judge had a ‘‘persomel" rather then judicial 
prejudice against her and that he has committed a criminal assault upon 


her. 


Waiver of right to appeal 


There is nothing in the trial record to show that the question of bias 
and prejudice was brought in some proper manner to the attention of the 
Court and had not been by it considered. On the contrary, it is apparent 
from the record that such a contention was not raised during the trial. 

Appellee contends that the issues on appeal should be confined to those 
which were duly presented at the trial. 

t is well settled that there is nothing to prevent a party from waiving 
her right if che chooses to do eo, olther tn. exposes terms Gres = nevesensy 
implication, from the manner of proceeding in the case. Harding ve Ilinois, 
196 U.S. 783 Com ve Texas, 202 U.S. 446, 26 S. Ct. 671, 50 L.Ed. 1099. 

This Honorable Court held that Appellant having failed to present his plea 
to the District Court, cammet urge it in appeal, Keys ws Matisen, 86 U.S. App. 
D.C. 24, 26, 179 Flnd 40, 42. Chief Judge Baselon speaking for this Court 
held thet a contention urged for the first time on appeal will not be 


considered by reviewing court American Air Export & Import Co vs O'Neil, 
95 U.S. App. D.c. 274, 221 Fand 829. 

A litigant may not, speculating on verdict without making objections, keep 
gilent while matters are trenspiring in trial court and then put trial judge in 
error by assigning error in appelizte court in respect to them, Ford vs United 
Gas Ca, 254 F2nd 817. 

Appellant had competent counsel and had two days of trial, therefore she 
should not be permitted to advance on appeal an argument not made in trial 
court below, Roto-Lith Ltd vs F. P. Bartlett & Co, 297 Find 497 

The purpose of an exception is to wern and notify the court and opposing 
counsel thet a ruling is considered erroneous and, if not corrected will be the 
besis of an appellate review, American Distilling Co vs Wisc. Liquor Co., 
104 Fand 582, 123 A L R 739; Marker, Fed. Appellate Jurisdiction & Proc. 

p. 62; Melvin vs Peace, 76 US -D.C. 154, 130 Fand 423, 143 A LR 149 

Appellee further contends that if a defense was not made at trial and wes 
urged for the first time on a motion for a new trial, the defense came too late. 

Stated otherwise, counse! heving gambled on the trial court’s judgment 
and lest, cannot be permitted to make the motion for new trial a vehicle for 
asserting objections retroactively or for grounding an appeal on a theory 
never presented during trial, Depine ws U.S. 78 U.S. App. D.C. 31, 137 Fénd 
673; Pa RR Co vs Minda 250 U. 5. 366, 39 S. Ct. 531, 63 L. Ed. 1037; Cavalier 
vs Weinstein, 80 A2ad 918; Keller ve Taylor, 51 AZné 297 

‘The case of Lyons vs Sockwell, 91 A2nd 847, 848 held that protest of 
unfairness should have been made during the trial, and if made on a motion 
for new trial this is too late. 

District Hauling & Construction Co vs _rgerakia, 34 A2nd 31, citing with 
approval the case of Meyer vs Capital Transit, 32 AZnd 31, held that one cannot 
take his chances on 3 favorable verdict, reserving right to impeach if it happen’ 
to go the ether wey- 
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But appeliant’s contention of unfairness is without merit in any event. 


I 
BIAS AND PREJUDICE 


Appellant contends now that the trial was unfair due to (1) ‘personal’ 
bias and prejudice of the trial Judge during the trial af the case (2) bies and 
prejudice after the trial , when the Judge delivered his opinion by uttering 
““ugly characterizations** of the appellant and by committing 2 criminal 
asseult upon her. : 


A. Bias and Prejudice the Trial 
I} The kepiteabie Lee 


Craven vs U. 5. 22 Fand 605, stated the rule on the subject of bias and 
prejudice as follows: : 


for a well grounded state of mind, 
236, 65 L.Ed. 481) is not personal; that 
*Personal® is in contrast with judicial; it charecterizes 


Kreling ve Superior Court of Los Angeles County ot al, 25 Cal.tnd 305, 153 
P2nd 734, seemingly is the most thoroughly considered case to be found on 
the subject of judicial bias and prejudice. I held that a state of mind of the 
trial Judge is not ground to disqualify him, because it is not ‘‘personal* 


prejudice. 


Whitaker vs McLean, 73 App. D.C. 259, 118 Fand 596, is consonant 
with the general rule stated in Kreling, supre, and held that “Often some 
degree of bias develops inevitably during a trial** 2s result of a<tual 
obsrvance of the witnesses and the evidence given a ‘judicial’ prejudice 
which does not disqualify a Judge. 

Wright vs Mathias, 128 A2nd 658 (D.C. Mun.App.) held that the occurences 
during the trial under review did not establish bias. 


“Plaintiff cites the various rulings of the court on his motions 
te compel 


Siiwerman vs Silverman, 162 A2nd 773 (D.C. Mun. App.) involved 

statements made by the trial judge which the majority opinion held to be 

80 objectionable as to entitle the appellant to 2 new trial for the sake of 
preserving the appearance of the impartial administration of justice; but 
the objectionable language was employed by the judge about his intellectual 
deficiencies. Such remarks were not related to the merits of the controversy 
between the litigants as reflected by the evidence, nor were they designed to 
assist the judge to delve for truth. Even so, Judge Hood dissenting said: 


with the situation. Remarks of the trial court such as are set forth 
in the margin could well have been 


And in connection with certain other intemperete remarks made by 
the trial judge, Judge Hood said: 


Beavers vs Beavers, 177 A2nd 893 (D.C. Mun.App.) disposed of the 
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contention that the findings of fact as announced by the trial judge had 
indicated prejudice against the appellant by saying: : 


Cole vs Loew's inc., 76 FS. 872 held that the bias and prejudice which 
disqualifies a judge is not some nebulous belief that he may have some 
preconceived idea about a piece of Litigation, but meant “persom" bias and 
prejudice or a bent or leaning ageinst a litigant or in favor of another which, 
regardless of the mefit of a cause, would make it impossible for him to judge 
the case dispassionately. 7 

In Re J. P. Linaham, Inc. 138 Find 650held that while the Judge hes the 
duty to act in accordance with these basic predilections inboring in our legal 
system, the standard of dispasionetness does not require judge to rid himself 
of the unconscious influence of such social attitude as find their wey into 
society’s legal system . See also U. S. vs Valenti, 120 FS 80 
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In her motion for new trial appellant complained of a “*jodicial™ prejudice. 
At this stage, changing her position she complains of a ‘‘persoml" prejudice, 
giving in her brief a number of instances allegedly substantiating this new: 
ground. : 

During the entire trial, the court showed no partiality or alignment with the 
cause of any party. The Judge never voiced an opinion until he rendered the 
judgment in this case. This is best illustrated by the following: 


BY MR SCHMIEDIGEN : 

Q When did you start living in sin with Mr. Sutton 

MISS BOSWELL: I object to that your Honor, to the use of the word sin 
Who is here to cast the stone ? 

MR SCHMIEDIGEN: The Court 

THE COURT: I‘m not going to cast the stone 


(Tr 49, 50) 

Appellant now complains that “‘the trial Judge's attitude toward appellant 
throughout the trial, his anger, his gestures, his tone of voice and demeanor 
force the reasonabie conclusion- --“. Such an allegation is not substantiated 
by the record and it is only in appellant's vivid imagination, an imaginstion 
dominated by a spitit of vengence. Would all this be in the record, which is 
not, this defense would not be available to her since no protest was made 
during the triai of such alleged conduct on the part of the court. 

Appellant contends that the court was hostile to her counsel (B 30). She 
most likely refers to the dissenting opinion of the Intermediate Appelate Court 
Schwier vs Schwiex 207 A2nd 115 in which it was said that the Judge argued 
‘with counsel regarding the morality of adultery. In this respect the transcript 
reads as follows: 

BY MISS BOSWELL: 


Q Mr. Schwier, you hve indicated thet it is morally wrong for Mrs 
Schwier to have a baby by ancther man 


THE COURT: Well. you don"t think it is ? 

MISS BOSWELL: Your Honor, will Your Honor 

THE COURT: You act as though it is the usual thing 

MISS BCSWELL: Well, Your Honor, | must say that I think that 
adultery, whether we like it or not, ugly or 
iotherwise, has become a part of our American way 
of life 

THE COURT: Well, it is still immoral, isn't it ? 


MISS BOSWELL: Yes, lam asking 
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THE COURT: B oS isn't is 


Thou shalt not commit adultery” : God hasn't then out 
has he ? 


MISS BOSWELL: I am not questioning that, and God dosen't take it out, 
Your Honor 


THE COURT: Well, let’s dispense with this moral chatter because 
everybody knows it is immoral to commit 
(Ter 136, 137) 


Counssliedvenced the'thecey tint adulbery sentee seaid uct sontoniagpeliont 
unfit to retain custody of an infant. While it is true that sexual morality in 
pmerica has degenerated to the stage of depravity among 2 large segment of 
the population, the trial Judge like many other Judges and Americans believes 
in higher religious and moral standards especially when custody of an infant is 
requested by a mother who carries her illicit and immore] sexual relations 
with a paramour in the presence of her infant. | 

The transcript above speaks for itself and under the circumstances 
counsel's argument seems to us absurd. 3 
Appellant also contends that the trial Judge was prejudiced ageinst her 
because he did not believe her testimony that appellee taking the child by hand 
had jerked her arm out of place. B is incredible to her that the Jadge shall 
not believe her. The record however, shows that on cross-examination she 
admitted to have taken the child to a physician who has x-rayed her arm and 
that the muscle had been---only twisted (Tr 38, 39) 

Appellant alleged that the Court abused a witness for the plaintiff (appeliee) 
The witness discheyed a subpoem issued by the Court and it was the right of 
the Court to order her to pay « penalty of $10. But since the women was a 

SPURTE Se ? 
(Tr 130, 140) 

scsi hese st danceaeaeeeceagensercioowes mmialinctck 
Judge “implied” certain things. Her belief however, is not substantiated by 

the record and it is imaginary. : 


(3) THE TRIAL JUDGE DID NOT DEPART FROM USUAL 
COURSE OF JUDICIAL CONDUCT 


Appellant complained that the trial judge took over the examination 
of witnesses, and failed to remain silent during the trial. 

We were taught by this Honorable Court that it is the duty of a trial 
fadge not to be completely silent during a trial: 


Appellant is predicating ber argument on the case of Gaddis vs Hongell 
117 Aand 230. This was a Small Claims Breach case and its only connection 
with the case at ber is that counsel for appellant wes a counsel of record. 
We iil to see its application to a divorce proceeding in which this court held 
that a divorce court is not encumbered by rules od procedure with the same 
strictness as in another kind of litigetion, and in the case of Marshall vs 


Rah 


rily taken the stand ig supplied) Marshall vs 
Marshall 55 App. D.C. at page 176, 3 344. 
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Appellant asserted that the trial Judge was absorbed in venery (B 26) 


and that his observations were out of context. : 

When a three years old infant is forced to live in the same room with 
her mother where she and her paramour are regularly engaging in sextal 
intercourse, mother’s sexual behavior is relevant, in issue, and pertinent 
to the discharge of court's duties in order to establish how an infant will be 
reared and what a child hes to experience every night. In this respct the case 
at bar is different then the case of Ehrlichwvs Perper, 337 Fnd 564. 


ee 


Pee cet tet Thus: 
counsel's alleged that sexunl morality in America has énqenneted; appeliant’s 
admission, delivered without noticible regret or apology, concerning her open 
and notorious adultery; when the court was in process to award custody to 
the father appellant raised her voice: No, no. You can't do that (Tr 162) 

There are many other instances thet have irritated and exasperated the trial 
Judge. : 

When counsel rested, a fair conclusion from the record demonstrated 
that appellant had evidenced a proclivity towerd psjniscuous sexu! satisfaction, 
in defiance of the ceth of matrimony and that her conduct displayed depravity 
amounting to a deficiency of more! sense and propriety. | 

At that stage of the proceeding, it was pertinent to the discharge of his 
duty for the trial Judge to deliver an opinion upbn al! the evidence. 

In rendering his opinion upon the evidence, the trial Judge made a 
characterization of the appellant. Much has been said about this characterization 
but in view of the evidence it was “acurate” and pertinent and relevant to his 


findiags 


Such a finding did not establish bias or prejudice on the part of 
the triai Judge (Beavers vs Beavers, 177 A2nd 893, D.C. Mun. App) 


(5) Commission of a Criminal Assault by the Trial Judge 


The record shows that in making his findings upon the evidence at the 
end of the trial he said: 


“*lam so incensed---that I could go down and do 
something to her myself“ (Tr 162) 


Appellant cited some decisions in support of her contention that the 
utterance of these words constituted a “criminal” assault. She also refered 
to some crimimal cases. This contention is so elementary wrong that we 
shall act burden the record with a long rebutel. 

To be incensed it's an expression of feeling and not an attempt or offer, 
with force or violence to do corporal injury. 

The predicament of the counsel for the appellant is understandable. She 
had no fects to argue nor law to advance and therefore she bujt ber entire 
case on 2 deliberate and persistent abuse of the trial Judge. 

Counse! for appellant is too able lawyer uct to know that a judge in 
discharging the great trust of his office cannot commit 2 **criminal assault 
from the bench” and cannot be guilty of a crimina! offense when he utters 
words in his official cayacity Bratelien vs U. <., 147 F2nd 388; Beverd vs 
Hoffman, 18 Md 479, 81 Am Dec 618 

To state that a judge in performing 2 judicial act of delivering an opinion 
of a confessed, scandalous and acutely immoral conduct is 2 “criminal 
assault from the bench”’ is an insulting language and offensive conduct toward 
the Judge personally for his judicial act, and an enormity of this sort 
practiced on the learned trial Judge is an offense against the judiciary Yaselli 
vs Goff 12 Find 396} Owen vs Kronheim, 113 App. D.C. 81, 304 F2nd 957; 


Bradley vs Fisher, 13 Wall 335, 80 U, S. $95, 20 L, Bd 646; Copeland vs 
Donovan 124 Misc. 553, 208 NYS 765, 767, 45 LRA NS 511 

To entertain such a contention of a party that feels aggrieved would 
cotanlish the wonkness of juficial authority in a degrading responstbility 
and usefulness. 

Parties and counsels owe to the court, because of the position which it 
occupies, the utmost deference and respect. Judge Stephens stated that it is 
the duty ofa member of the bar to defend the integrity of a Tuige not to 
aesail it, Duke vs Committee, 65 App. D.C. 290, a 
ve Fisher, supra, at page 355 


AWARDING THE CUSTODY OF THE CHILD TO FATHER 


Appellant claims that the trial Court should not have grented custody for 
Se an nn enna alain eeieecatanttenine 

Appellee at no time abandoned his desire for custody and testified te that 
effect from the witness stand (R 112). There is no question that the issue of 
custody was before the trial judge and he hed the duty to determine custody. 
The authority of the Judge to make a custody sward under such circumstances 
was stated in Welle vs Wells, 11 App. D.C. 392: | 


As this Court said time and again, the welfare of a child is the 
paramount interest of the Court, Seeley vs Seeley, 30 App. D.C. 191; 
Holsciow vs Mercer, 79 App. D.C. 252, 145 Fand 388; Bartlett vs Bartlett, 
94 App. D.C. 180, 221 F2nd 598 

Appellant argues that regardless of the circumstances an infant should 
be given to 2 mother. 

Appellee contends that this will not be in the best interest of a child in 
this case and this is not the lew in this jurisdiction. 

The trial Judge is 2 learned Judge and he wes aware of the rule in the 
Hild, case, which he correctly applied in this case. 

Appellee urges that proof of “adultery’* between spouses disqualifies 
the guilty spouse as morally unfit for custody of a minor child and that there 
is a strong presumption against the fitness of an adulterous parent to obtain 
custody. Hild vs Hild, 221 Md 349, 157 A2nd 442 (1960), cited with approval 
in Dizon vs Dizon 190 A2nd 652 (D.C. Mun. App.) 

Hild, case, supra at p.349 of the Maryland report and p. 457 of A2nd report 


“iT SS CLEAR, HOWEVER, THAT AS A MATTER OF LAW 
THERE 55 A STRONG PRESUMPTION AGAINST THE FITNESS 
OF AN ADULTEROUS PARENT TO RETAIN OR OBTAIN CUSTODY...” 


and further, it is seth forth that a court should not gamble with the future 
welfare and best interest of a child, who is characterized as the real victim 
of the conduct causing the divorce, or: 


sanctity of an oath, as well as the moral code is 
well high universally accepted by our society.” 
Appellant also relies on Ehrlich vs Perper, 337 Fnd 564 and comtends 
that this decision was binding on the court below. 

Appetioe contends that this case is not in potut the facts are different 
and roust be distinghuised. This case found in the Ehrlich, case, supra 
that the misconduct of the parents had pre-empted the attention of the trier 
to the exclusion of appropriate inquiry concerning the welfare of the child. 


In the case at bar, we have an entirely different factual sttustion; here a three 


years old child was forced to sleep im the same room with her mother where 
she and her paramour were regularly engaging in sexual inercourse, and 
mother’s relations with the paramour in front of the child were relevant, in 
issue and pertinent to the discharge of court's duties in order to ascertain 


the best interest and the welfare of said child. 

Here, the wile unjustifiably resided away from husbend taking away their 
minor child and living in a meretricious relationship with ancther man. 

There is a presumption as a matter of lnw against the unfltmess of an 
adulterous parent to retain custody if the other parent is found suitable, which 
the court did, Dixon and Hild, cases, supse and the law in this juriediction 
does not compel the award of a small child to the mother if the best interest 
of the child will be best served by awarding custody to the father, Coles ve Coles 
204 Adnd 330, 332 (D.C. App.): Four Judges below, inclading the dissenting 
MMS 
by awarding custody to the father. 

vis recend amply ouppocts the tein! Juge's ating Gt hn promiactons 
life of the mother and the living accomodations highly improper for an infant 
rendered her unfit to have custody, and disastrously for the offspring. 


What would have been the child's ermnotional and psychological reactions 
if the trial Judge would heve left the infant with the mother and continue to 
witness mother's depraved and illegal sexual satisfactions ? 

Appellant does not earnestly believe thet under the circumstances any 
Judge or Court will award custody to hez 

Appeliant also relies on the case of Boone vs Boone, 80 App. D.C. 152, 

250 F2nd 153, and in her motion for custody in this Honorable Court, she 
stated that the father presently shares a two-bedroom apartment with another 
couple, where they sleep together on 2 living-room sofa. This is 2 calculated 
falsehood. The father lives with his child and mother im a comfortable house 
‘where she is cared and rezred in a clean and wholesome moral atmosphere 
by her father and grendmother. 

The trial Judge also ind information pertaining to the type and environment 
the father could provide. Mrs Mattie A. Schwier, the paternal grandmother of 
the child testified in Court (Tr 92-98) that if the custody will be given to her son 
and iether of the child she would move with him, live with them and take care of 
the child, which she did as scon as the custody wes awerded. What cther 
information could other !‘experienced and disinterested persons** give ? 

# is to be noted thet in the Boone, case, supra,both parents were unfit to 
be custodians and the Court did not have any information. In this case the Court 
observed the demeanor of the witnesses from which the court obtained the 
information needed. In 2ddition any delay in awarding the custody would heve beer 
highly detrimental to the child. 

Appellant did not request the Court to have trained social workers or the 
Board of Public Welfare any examination. She cannot complain now. 

Should this child be ordered back into the home of a woman who was 
carrying on immoral relations near her bed ? 


ul 


DENIAL OF ATTORNEY'S FEE 


The trial Court denied a request for attorney's fee to counsel for 
appellant. Appellant contends that this demonstrates bias and prejudice 
against her due to “partiality, prejudice. bias or ill will®* and 
“manifestly unreasonably judgment’ | 

The record shows that appellee, a young steam fitter appreatice, 
was employed at a ealary of $123.05 every two weeks, his monthly 
total income amounted to $246.10, while his living expenses were 


$306.87 (Tr. 117). The court found that the wife's misconduct was 90 


grave as to bar her right to counsel fees. Under the circumstaices, it 
is the contention of the appellee the court was correct in denying the 
request for counsel fees. | 

The statutory provision Sec. 16-410 D.C. Code leaves discretion 
to the Court in awarding counsel's fees and it is well established ew 
that euch award is largely within the discretion of the trial court, 
Neudecker vs Philpot, 85 App. D.C. 28, 174 Fand 668; Clark vs Clark, 
D.C. Mun. App. 144 A2nd 919, and that denial of counsel's fove does aot 
of iteelf establish an abuse of discretion, Yancey vs Yancey, D.C, Man. 
App- 184 Aand 36. Further, it was held that the trial court may in its 
dincretion deny any counsel fees to a wife who fails to sustain her 
allegations, Shellmen vs Shellman, 68 App. D.C. 197, 95 Fand 108 
Rits vs Ritz, D.C. Mun. App. 197 AZnd 155 : 


There is nothing in the record that shows a “personal” which is 
required for 2 reversal. Ill temper, discourtesy and harsh language 
do not constitute disqualifying bias and prejudice U. S. vs Valenti, 
120 F. S. 80; U.S. ws 16,000 Acres of Land 49 FS. 645; U. S. vs 
Shotwell Méig., Co., 23 Find 667. 

A frir consideration of the entire record does not reveal that 
appellant did not receive a fair trial. Four Judges below held that 
appellant is not entitled to the custody of the child. A reversal will 
not benefit the child, and 2 new judge will reach the same conclusion. 
The Supreme Court held that in an action tried without a jury the 
judgment shall not be set aside unless clearly erroneous, U. 5. vs 
United States Gypsum Co., 333 U.S. 364, 395 (1948) 

Tanimura vs U.S. , 195 F2nd 329, held that “a judgment need 
not be reversed where error hes been commited or where 2 right 
has been denied a litigant, where the result could not have been more 
favorable to the litigant had the error not occured or his right been 
fully eccorded him**. 

The cease of U. S. vs Socony- Vacuum Oil Co., 310 U.S. 150, 

60 S, Ct. 811, 84 L. Ed. 1129, it was held that a case shall not be 
reversed when “reversal would not promote the end of justice’ 

Under the doctrine of stare decisis, there is nothing better settled 
in the law of the District cf Columbia than that in a custody preceeding 
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the welfare of the children is the controlling consideration. 

In all these appellate proceedings seeking to reverse a judgment 
that was designed to protect the welfare of children, the welfare of 
the children seems to have become secondary. : 

Appellant complains that her immorality wes exposed ina 
manner that was offensive to her sensibilities, and she abke thet 
the exposure be made for the second time in a new trial to be 
conducted with more polite consideration for her feelings, this 
however, not to the advantage of the innocent offspring, with whose 
welfare the Trial Judge and this Honorable Court is mainly 
concerned. 


CONCLUSION 


Appellee concludes that the decisions of the trial judge and 
the judgment of the Court of Appeals below should be affirmed. 


Respectfully submitted, 


George A. Sehmiedigen 
Attorney for Appellee 
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TABLES OF CASES 


Beavers v. Beavers, Mun.App. D.C., 
177 A.ca 892 e e e e ° ad = 7 se 


Craven v. United States, 22 F.2d 605 .- - 
Dixon v. Dixon, D.C. Ct. App.-, 190 A.2d 652 
Hila v. Hild, 221 Ma. 349, 157 A.2d 442 


Marshall v. Marshall, 55 App. D.C.,175 
— 3 F. 3 2 > > 


Wells v. Wells, 11 App. D.C. 392 
Whitaker v. McLean, 75 App. D.C. 259, 


118 F.2d 596 


Wright v. Mathias, Mun. App. D.C., 128 A.2d 658 


SUMMARY OF ARGUMENT 


Appellee has offered no support for his contention 
that he should retain custody of the child. His brief is the 
best possible proof that the child's welfare was pushed 


into the background. 


ARGUMENT 


Appellee's Counter-Statement Of The Case 

Appellee restates the case on two grounds (1) that 
appellant misstated it and (2) that she seeks vengeance 
against the trial judge. In effect, he asks this court to 
ignore the language complained of and treat it as if it had 
not been said apparently because appellant committed adultery. 
He concludes in his counter-statement that there was no 
question that the best thing for the child was to give her 
to appellee. All lawyers are expected to be prejudiced 
jin their clients' favor. However, appellee's statement on 
page 13 to the effect that no question of welfare exists 
is hardly defensible. The parties are before this court 
now because this court has already concluded that a 
question does exist. Moreover, this conclusion by 
appellee is not appropriately included as a fact ina 
counter-statement of the case. 

Appellant contends that the record can best speak 
for itself and asks that it be permitted to do 80. 

Appellee discusses appellant's brief before the 
Court of Appeals below. Since that brief is not in the 
record herein, appellant asks this court to ignore or 
strike appellee's discussion of it. 

Already it is plain to see thet appellee dis- 
agrees with this Court. Appellant was surprised to hear 
that she had waived her right to appeal. Appellant 
assumed that appellee was aware that appeal to this Court 
from the court below is aiscretionary and not a right. 


The fact is, however, that this Court has allowed the 
ayes 


the argument that appellant has weived her 
right is elementary. 


Bias And Prejudice 


Appellee relies on Craven v- United States, 22 F.2d 
605, a Massachusetts case, which held that an affidavit 
of prejudice must be file@ before the beginning of the term 
im which the case is tried. It is not reasonable to argue 
thet such a decision is applicable in this case. There the 
prejudice was restricted to District Courts and here 


litigants never know who their judge is prior to arriving 


at the assignment office. Craven was interpreted by this 
court in Whitaker v. McLean, 73 App. D.C. 259, 118 F.2a 596 
to incluée bias which develops during the course of the 
trial. This eliminates Craver completely. Appelice has 
cited many cases in support of bis position but his treat— 
ment or understanding of the cases misses the point. For 
example, he uses Wright v. Methias, Mun. App. D.C.» 

128 4.22 658 to show thet because the trial judge ruled 
against appellant it was not sufficient to show bias on the 
part of the judge. Appellant has never made this contention. 
Wright v. Mathias compels 2 reversal of this case. If 

the judge is biased ageinst 2 party--any_perty, the decision 
must be reversed even if the decision happens to be right. 

Counsel for appellant,being appropriately 
prejudiced, would never concede that the decision below 
was right but she contends that if it were right it would 
have to be overturned on the basis of Wright v. Mathias, 
supra. This is the principle of Whitaker v. McLean, supra, 
also. 

The record herein is so burdened with bias, prejudice, 
animosity, inter alia, that reading it becomes offensive. 
This conclusion may be prejudiced but it is factual as to 
appellant. 


Appellee argues that appellant (the wife and 
mother of this child) admitted that the child's arm had 
only a twisted muscle when appellee jerked the child. 
Apparently appellee's counsel has never had a twisted muscle. 
Otherwise,, he would not make such a bizarre statement. 
4nd this is put forth by appellce in support of his 
argument that he should have custody in order to raise 
the child in a moral atmosphere and see that she becomes 
an honest and honorable adult. Appellant contends: from 
a prejudiced point of view that she hopes appellee's 
testimony throughout the case is not an example of how this 
child is being raised. 

The Usual Course of Conduct 


Appellant concedes that the trial judge did not 
depart from his usual cenduct and states that he merely 
enlarged upon it. Appellant believes this is the first tine 
the trial judge has offered from the bench to do something 
to a litigant. 


Awarding Custody To The Father 


Appellee argues that he never abandoned his desire 
for custedy. after filing his complaint for custody he 
attacked the jurisdiction of the court then proceeded to 
aismiss his complaint. If he renewed or reinstated it 
he has not shown us where in the record it appears. 

He relies on Wells v. Wells, 11 app. D.C. 392. It 
will not save him. Appellant contends that a litigant in 
a domestic case is net privileged to dismiss his compleint 


then come to the trial armed with witnesses to seck 

custody. In Wells there was a complaint and cross complaint. 
The court dismissed the complaint. Mrs. Wells answered the 
cross complaint and asked for custody. This appellee did 
not do that. He tries to get around it by calling it a 
"desire". That will not work. 


Attorney's Fees 


Appellant has found nothing in the record to show 
that appellee is a steam fitter apprentice but it is not 
important. Appellant concedes that the question of attorney's 
fee is @iscretionary with the trial judge. Appellant argues, 
however, that the court did not exercise discretion when he 
based his Genial en appellant's miscenduct. There is no jus- 
tiffiicaticn in penslizing the attorney because the client 
offends the judge. His denial was arbitrary and capricious. 
It did not follow the intent of the statute. 


appellee Is Without Support 


Appellee relies principally on nine cases. He cites many. 
Limited time hes prevented a thcrough study. It appears 
that appellee has taken sentences here and there and held 
them up to suprert his contentions. But these isolated 
statements do not usually state what the court actually held. 
In Beavers v. Benvers, Mun. App. D.C.,,177 A.2d 892, there was 
nothing to indicate that the trial judge conducted the case in 
the manner in which the trial judge conducted this one. At 
the close of the case the trizl judge said that Mrs. Beavers 
was neither good nor bad. This is not exactly what the trial 
judge did to this appellant. Appellant has never said that 
the lew compels the court to award custody to the mother. 
She dces not now contend so. Appellant is at a loss to under- 
stand how appellee can voice such an argument. 

Dixon v. Dixon, D.C. Ct. of App.» 190 4.20 652, follow- 
ed Hild v. Bild, 221 Ma. 349, 157 1.2 442 which raised the 


presumption rule. But neither case bars custody. Dixon 


says the presumpticn does not bar custody and does not 
establish suitability of the innocent spouse. Hild held the 
same way. ‘Again these cases, neither of them, will support 
appellee. 

Marshall v. Marshall, 55 “pp. D.C.173, 3 F.2d 344, 
is an old ease decided about 1925. The court by way of 
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dicta pointed out that the trial judge in a domestic case 
might be limited in his interrogation but the court: found 
that the judge had net gone too far. It is not known what 
he said. It is doubtful, however, that he offered to beat 
the woman. 

Appellee devotes 33 pages to the proposition that 
appellee should have custody of the child herein because 
appellant has committed adultery and three lines, six at 
the most, to the question of welfare of the child. Even 
these 3 or 6 lines are not clear. 

Appellee argues that "the welfare of the children seems 
to have become secondary." No better example could be offer- 
ed than his brief. 

This case admittedly, is not a pretty one. But few 
cases are. Seldom is human controversy pretty. 

It is a story of life--of human tragedy. Counsel 
for appellant does not ask this court to condemn appellee 
and treat appellant as a paragon of perfection. Both parties 
are young people who at an even younger age were caught in 
the undertow of life's tide and swept out to sea. It is 
our duty to throw them a life raft in order that their child 
may_be saved. It is not our prerogative to stand safely on 
the shores of security and rail out at them for being foolish. 
Their child cannot be saved in this manner. 

Appellant asks this court to consider this case in 
this light. Whatever has been done cannot be undone. These 
people cannot turn back the time and return to the beginning 
and thereby avoid the mistake they made. We can begin only 
in the present, now, and work prospectively. The parties 
have achieved the ability to find their own way whether that 
way be good or bad. We need not concern ourselves further 
with them. But it is not so with this child. 

Appellant does contend that because of the trial 
judge's anger and his conduct which did not meet the approval 
of the Court of Appeals below, the child herein was pushed 
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into the background by the judge who refused to take 
cognizance of later developments. 


For this reason, appellant has prosecuted this 
appeal. 


For this reason, appellant asks this court to reverse 
the judgment below. 


Respectfully submitted, 


Lola Boswell 
Attorney for Appellant 
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